402 U.S. at 404. We likewise determine whether the making of the statement
was denied or whether its contents were declared untrue. And we examine the
content of any contradictory or corroborating evidence.  School Board of
Broward County, Florida y. H.E.W., 525 F.2d 900, 907 (5th Clr. 1976). Our
aim is to determine if, given all of these factors, there is "such relevant
evidence as a reasonable mind might accept as adequate to support [the judge's]
conclusion." Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938).
Application of these criteria to the record in this case convinces us that
the judge's finding of a violation is supported by substantial evidence.

John Cerise was the out-of-court declarant whose statements were
testified to by the MSHA inspectors. Cerise, foreman of Theil's shift,
would have had good reason not to state that the electrical work was done
on his shift by an unqualified person.  As the foreman of the maintenance
shift, it was his job to assign the maintenance tasks which needed to be
done, Including the installation of the switch box cover plate.  (Cerise
directed repair work on mining equipment.  Tr, 276, 378). Also, as foreman,
he was responsible for assuring the work was done in compliance with
applicable safety standards. Cerise's statements would tend to indicate
that he may not have met his responsibilities in this regard.  In addition.
Cerise's statements rested upon his personal knowledge and first-hand
experience. He was on the section on April 6, the day he stated that Theil
probably Installed the plate. In addition, as noted above, installation of
the cover plate was the type of work which would be performed by his crew.
As the foreman, he may be presumed to know what his miners were doing.

We note also that the testimonial accounts of the two MSHA Inspectors
concerning their conversation with Cerise refer to the same aeries of
events and are consistent.

Nor did Mid-Continent produce witnesses who testified that Cerise's
statements were not made or that the content of the statements was reported
inaccurately. Both inspectors agreed that Thell stated that she could not
remember whether or not she Installed the cover plate. Mid-Continent had
no records pertaining to the installation of the cover plate. Oral Arg.
Tr. 10. Mid-Continent's vice president stated that the company did not know
who Installed the plate. Tr. 289. Further, Cerise, a salaried employee
of Mid-Continent, was not subpoenaed by the operator to rebut what he was
reported to have said to the Inspectors. 7/

77Our dissenting colleagues err in their assertion that Mid-Continent
was effectively denied by Commission Rule 59 the right to discover, prior
to hearing, the identity of declarants Cerise and Thell (Slip op. at 5).
The Secretary's MSHA accident Investigation report (Exhibit 1) was referred
to by Mid-Continent in Its answer to the citation issued herein. The record
notes that Cerise stated that the cover plate was Installed on April 16,
1981, and this operator could certainly have interviewed Cerise and deter-
mined what he had told MSHA, Including his Identification of Thell as the
miner who Installed the cover. Further, It Is unclear what effect, if any,
Rule 59 would have had on Mid-Continent's ability to obtain the identity of
an informant whose identity had already been disclosed in the report. Although
Counsel for Mid-Continent stated at oral argument that he first learned at
the hearing that Cerise's statements were part of MSHA's case, he did not
attempt to call either Cerise or Theil and did not seek an adjournment.
Counsel for Mid-Continent explained at oral argument that during the two-day
hearing Cerise was employed on the night shift and was "in bed" while the
hearing was in session. Oral Arg. Tr. 20-21.
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